The Right Honourable) A. The Moſt Noble 
Charles Lord Mohun,,, James Duke of Hamilton, and Eliza- > RESPOND 


Dated 15 | 
Ful), 1698. 


27 Jun. 
I 702. 


beth Dutcheſs of Hamilton, his Wife, 


I be Reſpondents C ASE. 


H E Reſpondents Filed a Bill in Chancery againſt the Appellant, to demand of him a Pair of Diamond Pendants and Neck- 
lace, which was the only Legacy Deviſed to her by Will of her Uncle Charles Earl of Macklesfield, Deceas'd : whereof the Ap- 
pellant was Sole Executor, and had got the Poſſeſſion; and which had been part of the Jewels of the Lady Gerrard, Deceas d, 


Mother of the Reſpondent, the Dutcheſs. 


The Appellant by his Anſwer Contels'd the Legacy, and himſelf the Reſiduary Legatee; but inſiſted that the ſame was 
Left to the Dutcheſs by the ſaid Earl, Provided that ſhe ſhould give no Trouble to his Executor: and inſiſts, That before 
the Reſpondents Inter-marriage, there had been a Deed made between the Reſpondents and the ſaid Lady Gerrard, the Dutcheſſes Mother 
and Guardian; whereby the Reſpondent, the Duke Covenanted within Two Days after the Marriage, to Releaſe to the ſaid Lady Gerrard all 
Claims and Demands which he or the Dutcheſs then had, or hereaſter ſhould have, by reaſon of any Moneys or Perſonal Eſtate by her re- 
ce.v'd as Guardian to her Daughter, or for any other matter or thing in Right of her, and of all other matters whatſoever, and that there 
had been Suits between the Reſpondents and the ſaid Lady Gerrard, concerning the fame, and that as he believes the Teſtator intended by the 


{aid Proviſo, that the ſame ſhould be Releasd. 


The Cauſe being Heard on Bill and Anſwer, the Court Decreed that the Reſpondent the Dutcheſs ſhould not give the Appellant any 
Trouble, as he is Executcr of the fa:d Far], ard that the Appellant f}ould Lring the ſaid Jewels before a Maſter to be Valu'd, and upon the 
Reſpondents giving Security to the Value, not to Trouble the Appellant as Exccutor to the ſaid Earl, the Jewels to be deliver'd to the 


Re!pondents. 


Now however hard the Reſpondents might think it upon them, to be obliged to give ſuch Security, yet they being out of the King- 
dom for the moſt Part of the Time fince, have not yet complain'd thereof, but oflcrd to give ſuch Security, which hath been declin'd by 
the Appellant, who by his Appeal ſceks to reverſe or alter the ſaid Decree, for that, as he inſiſts, he ovght to have had a Releaſe Decreed 
to him thereby: or at leaſt that the Reipondents ought to have been Decreed to give Security that they or either of them ſhould not Sue 
or Trouble any Perſon whatſoever, who ſhould repreſent the Earl or the ſaid Lady, as an Executor or an Adminiſtrator, with her Will Annex- 


cd, and that Security may be provided to extinguiſh the Reſpondents Demands according to the faid Covenant. 


But the Reſpondents humbly Pray that the faid Appeal may be Diſmiſſed; For that neither at Law, or in Equity, are there any Proofs 
to be Admitted of the Meaning of the ſaid Will, but what do ariſe upon the Words and Expreſſions thereof, which do not in the leaſt Mention 


any ſuch Releaſe; nor is it reaſonable to be thought the Earl intended it for that. 


I. The Legacy ſeems to be of Kindneſs to the Dutcheſs, and was Part of her own Mothers Jewels, ſome of which were bought with the 
Renis of her own Eſtate, during her Minority; and the Value of the Jewels are computed to be about 1200 J. in licu of which, the Appellant 
1 , F — — 7 
would have to be Releaſed above the Value of 15090 7. 
have the Releaſe Extend to the Duke, who is not Mentioned in the Will, and thereby rhe Kindneſs intend- 


ly. The Appellant would h 
ed by the Will only to the Dutcheſs, wou be put entirely in the Power of the Duke, whether he would or would not give ſuch Re- 


icaſe : Nor could he mean the Dutchels to Relale ; for it was not in her Power. 


IIIa. Not only is the Law and Equity againſt ſuch Forreign Conſtructions and Intendments of Wills, beyond the Words or Expreſſions 
thereof, but in this Cale ought not to be Strained or Extended towards ſuch Releaſe; for that the Covenant inſiſted upon to give the ſame, was 
very unduly procured by the Lady Gerrard, when the was Guardian of her Daughter under Age, and impoſed upon the Reſpondents after a Mar- 
riage-Treaty of Two Years, and the Articles of Sertlement of the Dutcheſſes own Eſtate, and of her Jointure Pinmony, a Settlement of the Duke's 
Eſtate on her and Iſſue, all fairly Agreed; and which hath been all ſince executed and performed by both the Reſpondents ; but the ſaid Agree- 
ment for the Releaſe was not inſiiſted on till a tew Days before the Marriage, when the Reſpondents were fo engaged to each other, that they could 
not on any Account brake off the Treaty; and then the Lady Gerrard got Inſerted a Recital rowards the Duke's Covenant, as if the fame had 
been on a full and fair Account; and as if the Reſpondents had been ſully ſatisty d therewith : Whercas in truth, the Dutcheſſes Father Dying 
when ſhe was about Four Years Old, the Lady Gerrard for about Fiſteen Years received all the Profits of her Eſtate of great Value as her Guar- 
dian; and alſo all the Perſonal Eſtate of her Father, and never made any Account thercof; and the Dutcheſs immediately after the Marriage, 
expreſling her ſelf diſſatisfied with the ſaid Proceedings, and acquainting the Duke how many ways ſhe had been impoſed upon to ſeem to 
make things her deſire, whieh in truth were not ſo; the Duke therefore at the Dutcheſſes Requeſt (whole Intereſt it was) deſired time to Exe- 
cute ſuch Releafe, till the Dutcheſs ſhould be of Age; and thereupon was Arreſted and held to Bail in an Action at Law of 10000 J. on a Bond 
tor Performance of the ſaid Covenant, and thereby was forced to bring a Bill in Chancery to be relieved againſt the ſame, as very unduely obtain'd 
and impoſed upon the Reſpondents, and upon no Account made of ſo great and juſt Demands, or the leaſt Conſiderations paid by the Lady 
Gerrard, but taking Advantage of their mutual Ingagements as aforeſaid; and the Lady Gerrard having Anſwered, and Witneſſes Examined 


on each ſides, ſhe Dyed when the Caule was ready to be Heard. 


[V/y. The Reſpondents faid Demand againſt the Lady Gerrard, did not affect the ſaid Earl; in his own Right and it ſhould ſeem 
far more reaſonable to Conſtruct the ſaid Proviſo, that the Dutcheſs ſhould not trouble or hinder his Executor in the Probale of 
his Will, concerning which, his Brother Fitton late Earl of Macklesfield did Commence a Suit and oppoted the fame 3 but ſhe did not jovn 
therein to trouble the Appellant ; or that the Proviſo is void for its being uncertain or inſenſible, than either to avoid the Legacy or extend the 
Conſtruction to ſuch a Releaſe procured by a Guardian by ſuch undue Means as aforcſaid; and when the ſaid Matters being well known 
to the faid Earl if he had ſo meant, he would have expreſſed the ſame accordingly, and thereby Enjoyned the Duke to have done the fame. 


Beſides, How far a Suit for a juſt Debt or Demand ought in any Legal Senſe to be Conltrued a Trouble; which ſeems rather to imply ſome 


cauſeleſs Vexations : Is Humbly Submitted, And all ſuch Proccedings of Guardians as aforeſaid relating to Infants; (in whic 
extremely concerned) have always been Diſcountenanced, The Facts and Circumſtances of this Caſe by the Proaſs in the {aid Cauſe again!t 


the Lady Gerrard, appearing to be as aforeſaid. 


n the Publick is fo 


LAMES OLOANE. 


